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I ntroduction

The European Union (EU) and China signed a bilateral agreement for the reciprocal protection of

Geographical Indications (GIs) against usurpation and imitation."”! The agreement strengths the

EU-China trading relationship and reinforce the EU (sui generis) approach on Gls in the global
market. It took around eight years of negotiations, but in the end, it can be considered as the first
comprehensive agreement signed between the EU and Chinain thisfield.

The agreement is of milestone significance for economic and trade cooperation between China and
the EU. Indeed, it could help boost EU exports of high-quality agri-foodstuffs, wines and spirits to
the third-largest market for such products.”

Besides the economic benefits, the agreement could aso expand the global recognition of the EU’s
sui generis Gl protection regime, one of the key EU trade policy objectives. In particular, the EU
has pursued a strategy of increasing the recognition of its Gl regime through dedicated chaptersin

preferential trade agreements or standal one agreements, like in this case.””

The EU-Chinarelationship

The EU and China share a sophisticated food culture, featuring several high-quality Gl products
protected in their respective territories. However, there has been no dialogue between the
respective main political institutions except since the early 2000s. The agreement reached is the
result of a long-standing EU-China technical cooperation on intellectual property rights issues
(IPR), that was devel oped with the establishment of the EU-China PR Dialogue in 2003.

This cooperation led to a*“10+10” project, running from 2007 to 2012, that was aimed at ensuring
the protection of 10 famous EU food namesin China, in parallel with the registration of 10 Chinese
food names under the EU framework. When the European Commission estimated the total value of
Gl exportsto China, and recognized that the Chinese market is a high-growth potential market for
European food and drinks, due to a growing middle class with a taste for high-quality and genuine
European products, the negotiation for an EU-China agreement for 100 Gls from each side started.
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This cooperation may lead to something else, in addition to the conclusion of the agreement, in
terms of approach to the Gls regime protection. In particular, a transition from the current US-
modelled Chinese trademark regime to a more EU-inspired Chinese sui generis protection regime,
ispossible.

Beyond that, the current system of Gls protection in China is quite complex, and agri-food

producers can benefit from three different schemes.” First, Gls can be recognized under Chinese

Trademark Law as a collective or certificate mark. Alternatively, and in addition, Gls can be
registered according to the Provisions for the Protection of Products of Geographical Indication, a
sui generis type of protection. Finally, as primary agricultural products, the Agricultural Product
Quality Centre under the Ministry of Agriculture is in charge of the examination and expert
appraisal of Gls.

The Agreement

The agreement ensures that 100 EU Gils, half of which come from just two Member States, France
and Italy, are protected in China, and 100 China Gls are protected in the EU. Further, the scope of
protection will expand from the existing 100 Glsto 275 Gls for each side, to be registered within
four years of the entry into force of the agreement.

First of al, the agreement provides the scope of protection and right of use of Gls, as well as the
often-thorny issue of the relationship with trademarks. For Gl enforcement, a Gl holder has the
right to request enforcement action and to seek judicial enforcement independently. There are even
some procedural rulesincluded, in reference to transparency and information exchange, and a Joint
Committee for the monitoring and implementation of the agreement is established.

What deserves attention is the level of protection conferred to the all the Gls listed in the
agreement annexes. A higher-level protection is provided against these practices:

¢ the use of any means suggesting or indicating a good which originates in a geographical area that
is not the true place of origin that mislead the consumer;

e any use of a Gl identifying an identical or similar product not originating in the place indicated
by the Gl in question, even where the true origin of the goods is indicated or the Gl is used in
tranglation, transcription or tranditeration or accompanied by expressions such as “kind”, “type”,
“style”, “imitation” or the like and

e any use of a Gl identifying an identical or similar product not compliant with the product
specification of the protected name.

These rules reflect the enhanced level of protection provided by article 23 of the Agreement on
Trade-related Aspects of Intellectual Property Rights (TRIPs), which is usually reserved for
protecting Gl wines and spirits and is higher than those required for al other Glsin TRIPs article

22.[5]

Multilateral vs. Bilateral and EU vs. US
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Gls are a type of IPR protected at the multilateral level, and the first international treaty that
properly mentions and defines the term “geographical indications” is TRIPs. Within the World

(6]

Trade Organization, a stalemate developed during the negotiations of the Doha Round™ and has
led to the proliferation of bilateral agreements, which was due also for economic reasons, as sector-

driven and market access issues. The spread of bilateral and regional agreements” during the last
20 years demonstrates the dominant role of the EU and the US, with both showing an aggressive

approach in IP rights negotiations. In particular, the European trade policy' is aimed at obtaining

an adequate level of protection for EU GIs? that the TRIPs does not offer. Thus, the EU, looking
for satisfactory protection for its Gls, similar to that provided at the domestic system, has sought to

achieve it through a variety of bilateral and multilateral international agreements."® Driven by

concerns over EU trade negotiations, the US in the Economic and Trade Agreement between the
Government of the United States of America and the Government of the People's Republic of

China ™", has established precautionary measures. As a conseguence of these rules, EU Gls that
the US considers generic can be brought under tighter US scrutiny before obtaining a sui generis

protection in China™ Given that, it would be interesting to observe the effective protection and

implementation of EU Glsin China, as well as possible overlaps and contrasts among the EU-
Chinavs. US-China agreements.

Conclusion

Unlike the EU, China has rarely covered Gls in its free trade agreements, but now seems set to
change course. Now, China’ s main objectivesin legislation on Gl protection are better regulation,
efficient administration and food safety, and is less focused on international trade. On the contrary,
concluding Gl protection agreements with third countries, based on a sui generis scheme,
manifests the EU’ s rule-making power in external trade. The EU succeeded in extending its Gl
“old-world” approach, and the EU-China agreement is a good example in this sense, because it is
paving the way for more Glsto be registered in different jurisdictions. Besides the achievements, it
is important to understand that if the US, or a different country, has already concluded a Gl
protection agreement with a trading partner ahead of the EU, the EU’s power to achieve Gl
protection for its products would likely be more limited. Finally, an additional challenge for the
EU is represented by the protection for non-agricultural products, an issue that the EU is still
debating internally, but which shows great potential for the export of EU products also in the
Chinese market.

To make sure you do not miss out on regular updates from the Kluwer Regulating for
Globalization Blog, please subscribe here.
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Referenceg[+]

This entry was posted on Tuesday, December 1st, 2020 at 10:38 am and is filed under China, EU, EU
law is the body of law, consisting of primary and secondary legislation, that relates to the European
Union. Primary legislation most importantly refers to the Treaty on European Union (TEU) and the
Treaty on the Functioning of the European Union (TFEU). Secondary EU legislation, such as
Directives and Regulations, is based on the principles and objectives as laid down in the Treaties
(TEU and TFEU).“>EU Law, Trade Law

You can follow any responses to this entry through the Comments (RSS) feed. You can leave a
response, or trackback from your own site.
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