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Brexit and the Common Law Constitution
Gordon Anthony (Queen’s University Belfast) · Wednesday, November 21st, 2018

Please find below the journal abstract of “Brexit and the Common Law Constitution”
by Gordon Anthony published in European Public Law Issue 4, Volume 24, 2018 edited by Patrick
Birkinshaw.

 

This article considers the implications that Brexit holds for the UK’s ‘common law constitution’ –
the body of principles and norms that the courts have developed in case law on EU membership,
fundamental rights, and devolution. Focusing on the Supreme Court’s ruling in Miller, it argues
that Brexit may have paradoxical effects within the case law. These start with the fact that the
Supreme Court rationalized EU withdrawal in terms of Parliamentary sovereignty, but did so in a
manner that casts doubt on the utility of distinctions between ‘internal’ and ‘external’ law.
However, it is in the context of rights and devolution that the Supreme Court’s reliance on
Parliamentary sovereignty as UK law’s ‘rule of recognition’ is most problematic, and the article
notes a number of tensions in the law. In relation to rights, these are a result of an apparent retreat
from a line of case law that had previously indicated that the courts might impose substantive
limits on the powers of the Westminster Parliament. The tensions around devolution are a result of
the subordinate role that the rule of recognition accords to the devolved institutions and its inability
to accommodate any conception of ‘divided sovereignty’.

_____________________________

To make sure you do not miss out on regular updates from the Kluwer Regulating for
Globalization Blog, please subscribe here.

This entry was posted on Wednesday, November 21st, 2018 at 3:06 pm and is filed under Brexit, EU
law is the body of law, consisting of primary and secondary legislation, that relates to the European
Union. Primary legislation most importantly refers to the Treaty on European Union (TEU) and the
Treaty on the Functioning of the European Union (TFEU). Secondary EU legislation, such as
Directives and Regulations, is based on the principles and objectives as laid down in the Treaties

https://regulatingforglobalization.com/
https://regulatingforglobalization.com/2018/11/21/brexit-and-the-common-law-constitution/
http://www.kluwerlawonline.com/document.php?id=EURO2018039
http://www.kluwerlawonline.com/document.php?id=EURO2018039
http://www.kluwerlawonline.com/document.php?id=EURO2018039
http://www.kluwerlawonline.com/document.php?id=EURO2018039
http://www.kluwerlawonline.com/document.php?id=EURO2018039
https://regulatingforglobalization.com/newsletter/
https://regulatingforglobalization.com/category/brexit/
https://regulatingforglobalization.com/category/eu-law/
https://regulatingforglobalization.com/category/eu-law/
https://regulatingforglobalization.com/category/eu-law/
https://regulatingforglobalization.com/category/eu-law/
https://regulatingforglobalization.com/category/eu-law/


2

Regulating for Globalization - 2 / 2 - 17.02.2023

(TEU and TFEU).“>EU Law, European Public Law, Journal Highlights, UK
You can follow any responses to this entry through the Comments (RSS) feed. You can leave a
response, or trackback from your own site.
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